
RECEWEQ~ ;p ,“> 
; L,!~+.:.> FEB - 7 1996 ,T ~, ‘A. .i ~‘z&+.+.<~.;: :+ Opinion COmmi&e 

THE TEXAS STATE IJNIVERSITY SYSTEM 
333 Guadalupe * William P. Hobby B 

Tower III, Suite 810 * Austin, Texas 78 
Telephone: (512) 463.1808 

FAX: (512) 463.18 

January 30,1996 

%Q The Honorable Dan Morales 
Attorney General of the State of Texas 
Office of the Attorney General 
P.O. Box 12548 
Capitol Station 
Austin, Texas 78711-2548 

Dear General Morales: 

The Seventy-third Texas Legislature (1993) provided a source of funding 
for Southwest Texas State University to purchase 90.42 acres adjoining 
its campus in San Marcos. The property consisted of Spring Lake, the 
headwaters of the San Marcos River, a nine hole golf course, a theme 
park, two restaurants, a small hotel, and a conference building. In its 
October 1, 1993 application to the Texas Higher Education Coordinating 
Board (see Attachment “A”), the University represented that acquisition 
of the property would “provide needed conference and workshop space” 
and would benefti the University’s Edwards Aquifer Research and Data 
Center and ‘our highly regarded aquatic biology and anthropology 
programs” by providing “valuable hands-on experience for our students.” 
In addition, acquisition would allow the University to =ensure preservation 
of the unique ecosystem at the springs, which is home to a variety of 
rare and endangered species of plant and animal life.” The University’s 
stated:plan was to shift, systematically, the “nature and character of the 
property.. . from an entertainment focus to an educational focus” and 
“to more fully develop the area’s educational potential.” 

On December 31,1993, the University entered into a management 
agreement with its campus food service provider in which the provider 
was to operate the amusement park, golf course, hotel and restaurants 
for a fee. In short, the provider received a fee in exchange for providing 
a service. A copy of this service agreement is enclosed as Attachment 
“B.” This agreement and the continued operation of the facility did not 
constitute a transfer of a leasehold interest or any other legal interest in 
the property. Complete ownership resided in the University, and profits 

lmarlhi”~ Sam liouatoll stats uniwrnity Sovthl.est T.ysstl~~ uaiverhty 
Lknn”w”* 

s* Ra St&a UniMnitY 
HVnLIvillr ” a AlpiM 



Attorney General Dan Morales 
January 30,1996 
Page 2 

were to inure to the University, which agreed to bear any losses. During this time and 
in 1995, the University continued to hold varied educational and other University-related 
functions on the property, including a Native American fes%val and numerous-internal 
conferences and miscellaneous business meetings, including several Board of Regents 
meetings, as well as varied academic and course-related activities. 

We would note that in a February 1996 draft report, the Office of State Auditor cited the 
University’s payment of property taxes (at the rate of approximately $100,000 per year), 
stating that the University and System office were seeking a “legal determination as to 
the necessity and appropriateness of paying these taxes. We encourage this effort.” 

To our knowledge, the only state authorization for the payment of Z& valorem taxes is 
the legislative appropriation to the Comptroller of Public Accounts to pay county taxes 
on penanent university fund lands. 

At all times during its ownership of the property, the property served a public purpose 
and was held or dedicated for the support, maintenance, or benefit of Southwest Texas 
State University. Despite the transfer of the property from private to public ownership, 
the University voluntarily continued to pay ad valorem taxes on it. Local taxing 
authorities are now requesting payment of 1995 taxes. The Board of Regents requests 
your opinion whether or not this property is presently subject to EX! valorem taxes under 
section 11 .I 1 of the Tax Code. We would appreciate your expeditious resolution of this 
important issue, on which we would appreciate the opportunity more fully to brief you 
and your staff at the appropriate time. 

Si cerely, 
R 

4 ne C. Monday, 
Board of Regents 

Chgiman 
/ 

cc: Members, Board of Regents 
President Jerome H. Supple 
Local Taxing Authorities 



MANAGEMENT AGREEMENT 

This agreement is between Professional Food-Service Management, Inc. 
(PFM) and the Board of Regents, Texas State University System, acting on 
behalf of Southwest Texas State University (SWT) regarding PFM’s 
management of SWf’s property described in a Real Estate Contract dated effective 
mr l_ 1993 between Southwest Texas State University, Aquarena 
Springs Corporation, and May Springs Ltd. The real and personal property 
descriptions found in that contract are incorporated into this agreement by 
reference, and this property is referred to as the “facility.” 

1.01. PFM will manage and operate the facility, including the hotel, the 
catering and conference center, the golf course, rides, amusements, 
attractions, restaurants (including Pepper’s at the Falls) and all other 
activities and functions located on the facility beginning January 2, 1994 and 
during the term of this agreement. 

1.02. PFM will operate the facility with integrity and in a professional 
manner to earn a high level of community acceptance. PFM will comply with 
all laws, regulations, and other legal requirements that apply to the facility. 

1.03. In providing its services, PFM will, at the sole expense of the 
facility: 

a. purchase and pay for all services, materials, equipment, licenses, 
permits, food, and supplies used in operating the facility. PFM 
will offer and sell only high quality food and products at 
reasonable prices: 

b. hire, tram and pay all personnel, including paying their 
salaries, fringe benefits, payroll taxes, and workers’ 
compensation insurance: 

C. pay for all utilities, including electricity, gas, water, and removal 
of waste and refuse; 

d. collect and pay federal, state, and local sales taxes and property 
taxes on the facility; 

e. subject to the limitations of the operating budget established, 
maintain and keep equipment, buildings, facilities, water, and 
grounds in a clean, healthful state of repair. A first-year budget 
of at least $214,000.00 to cover maintenance and repair of 
equipment, buildings, and facilities will be established. 
Equipment or parts that cost less than %1.000.00 each will be paid 
from the operating budget and be reflected as a cost of operations 
of the facility. SWf will pay for equipment or parts that cost 
$l,OOO.OO or more from its other funds and capitalize them on the 
university’s records. SWT may also make capital expenditures in 
excess of the total amount budgeted from its available funds: 

-l- 

ATTACHMENT B 



f. 

g. 

h. 

i. 

j. 

k. 

obtain and maintain insurance on the facility, and its equipment, 
including fire and extended coverage, and boiler insurance in 
amounts at least equal to the agreed replacement value of the 
facility and equipment. PFM will also obtain and maintain 
liability insurance, insuring both PFM and SWT against all claims 
arising from PFM’s use of the facility, its equipment, or the 
condition of the facility. The limits of the liability insurance 
policy will be not less than $500,000 for injuries to or death of 
any one person, $1.000,000 for any one accident or disaster, and 
$100,000 for property damaged or destroyed All insurance 
policies will name both parties as insured parties and PFM will 
provide SWT a copy of each policy; 

prior to January 2, 1994, conduct an inventory (jointly with SWT) 
of all items for resale and consumable supplies to be used in the 
course of business; 

act as SWI”s fiscal agent in the operation of the facility, and as 
fiscal agent maintain separate accounts and records for the 
facility’s operations, including separate bank accounts at SWT’s 
depository bank. These records will be separate from PFM’s food 
service operations on Ws campus and will satisfy SWT’s 
requirements for financial reporting. As long as separate 
records are kept, PFM may purchase food and supplies at cost 
from PFM’s food service operations on Ws campus and need not 
pay SWT the commission for food sold at the facility that it pays 
for food sold on Ws campus; 

make its records available upon request to Sirs representatives 
and to representatives of the State Auditor. By the 25th day of 
each month PFM will furnish SWT a detailed statement of all 
receipts and disbursements covering activity for the preceding 
month. All sales and other receipts as well as invoices will be 
maintained on site at the facility and available for inspection by 
SWT’s representatives. Additionally, by the 25th day of September 
each year, PFM will furnish a cumulative detailed statement of 
receipts and disbursements for the preceding 12 months as well 
as a balance sheet as of August 31. By the first day of November 
each year, PFM will furnish SWT an annual financial report for 
the fiscal year beginning September 1 and ending August 31 
prepared by a certified public accountant and based on the 
accountant’s examination of the facility’s records. PFM will pay 
for the accountant’s services as an expense of the facility; 

enter into contracts and leases regarding the facility with the 
understanding that PFM may not subcontract or sublease the 
operations of any part of the facility without SWT’s prior written 
approval. Contracts and leases extending beyond the term of this 
agreement also require SWT’s prior written approval; and 

advertise and market the facility by use of appropriate means of 
communication. 
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1.04. The parties are acting as independent contractors in this 
arrangement. Neither party will be an employee of the other, and neither 
party will have any claim or right arising from employee status. PFM has 
discretion to determine the manner in which it performs its services, but 
notwithstanding SWT retains the right to exercise final judgment with respect 
to the ultimate performance of this agreement providing that the parties shall 
have agreed upon objective standards by which such performance shah be 
measured. This agreement does not create a partnership, joint venture, or 
other arrangement that would make one party liable for the acts or omissions 
of the other. 

1.05. During the term of this agreement, SWP has the exclusive right: 

a. to close any part of the facility or any attraction as SWf deems 
advisable: or 

b. to sell or dispose of all or any part of the facility or any attraction 
as SWT deems advisable. 

1.06. PFM shall contribute up to $50,000 for a long-term plan for the 
facility. This amount is a contribution and not considered an expense of 
operating the facility. The long-term plan will focus on SWTs goal for the 
construction and operation of a hotel and conference center on the property. 

1.07. PFM shall charge only direct expenses to the operation of the 
facility. Overhead or administrative support costs provided from a centralized 
location and servicing other entities in addition to the facility must be 
recovered by PFM from within the management fee described in section 2. 
.SWT recognizes the value added to the operation of the facility and the 
economies achieved by these centralized support services such as accounting, 
payroll, human resource administration, purchasing, legal services and 
executive management. SWT pledges to take these additional costs into 
consideration when setting the management fee described in section 2. 

1.08. PFM shall use its best efforts in managing the facility in 
accordance with: (1) this agreement, (2) written instructions that SWT may 
provide that are consistent with this agreement, and (3) sound management 
policies. PFM will use its highest professional skills to provide SWT with rhe 
maximum economic return consistent with the principles of proper 
management. 

1.09. PFM will not illegally discriminate against any person, employee 
or applicant for employment. 

1.10. PFM will not enter into any agreements with Aquarena Springs 
Corporation unless SWT gives its prior written approval. 

2. Manaeemenr 

2.01. Subject to the limitations in section 2.02, each year SWT will pay 
PFM a management fee equal to S250,OOO.OO plus: 

a. 2% of annual net sales between 91.00 and S5.000,000.00; and 
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b. 7% of annual net sales exceeding S5.000,OOO.CO. 

2.02. However, notwithstanding section 2.01 above, the maximum fee 
SWT will pay will not exceed S500,000.00 in the initial contract year. The fee 
structure in 2.01 and the maximum fee will be negotiated as part of the annual 
budget process. As a part of the budget process, each year the parties will 
estimate the annual management fee and SWT will pay l/12 of that estimated 
amount each month. The parties will adjust the amount at the end of the 12th 
month to reflect accurate payments of the annual management fee due. For 
the period January 2, 1994 through August 3 1, 1994, the parties will estimate 
the management fee for the first eight month period and SWT will pay l/8 of 
that estimated amount each month. At the end of August, 1994, the amount will 
be adjusted to reflect accurate payments of the management fee. Thereafter, 
the terms above describing the annual management fee will apply. 

2.03 “Net sales” means receipts from all retail sales from all business 
conducted on the property by PFM and others, whether such sales are 
evidenced by check, credit, charge account, exchange, or otherwise. The term 
includes: 

a. amounts received from the sale of merchandise, food, or services 
sold or performed in, on, or from the facility, whether such 
orders are filled from the facility or elsewhere: 

b. to the extent allowed by law, proceeds or commissions received 
from automatic vending and other machines operated in or on 
the facility; 

C. to the extent allowed by law, proceeds or commissions received 
from the operation of public telephones in or on the facility; and 

d. proceeds from the sale of merchandise or services based on 
orders solicited or taken from, in, or on the facility, to be 
delivered or performed away from the facility or from sources 
outside the facility. 

2.04. The term “net sales” does not include: 

a. credits, discounts, and refunds made to customers for 
merchandise returned or exchanged or for services performed 
unsatisfactorily; 

b. credits and amounts paid to customers in settlement of claims for 
loss or damage to merchandise; or 

C. sales, use, value added, or gross receipts taxes imposed by any 
federal, state, municipal or other governmental authority 
directly on the sales and collected from customers, provided that 
the amount of the tax is added to the selling price or absorbed in 
that price and paid to the governmental authority. 
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3. Working ” 

3.01. SWT agrees to establish a working capital account in the initial 
amount of $500,000.00, to be drawn upon by PFM to cover operating cash 
shortfall. Funds will be disbursed as needed by SWT upon receipt of a monthly 
operating report for the facility prepared by PFM. It is anticipated that the 
working capital account shall be replenished as a priority from net sales 
and/or profits generated during profitable months. The parties agree that 
reimbursement of the working capital account shall, after the payment of - 
necessary operating expenses and fees attributable to the overall management 
of the facilities, represent a primary objective. 

4. swT3.M 

4.01. Part of the parties’ fhnancial expectations are based on SWT’s 
participating and use of the facility for meetings, functions, conferences, and 
lodging. .SWT agrees to market use of the facility to its faculty, staff, students, 
alumni, and visitors. However, SWT reserves the right to conduct classes and 
research activities and hold functions as it sees fit on the facility without 
PFM’s approval. SWT agrees to coordinate all such activities with PFM. 

4.02. SWT shall have the right to approve PPM’s director of the facility 
and the director can remain in the position as long as acceptable to PFM and 
WT. 

5.01. This agreement will begin on January 2, 1994, and will continue 
for five years from that date, except that SWT may’terminate this agreement 
without cause or penalty at the end of three years from that date. To terminate 
this agreement, SWT must give PFM 90 days prior written notice by certified 
mail of its intent to terminate. However, SWT anticipates renewing this 
agreement upon satisfactory performance by PFM. 

5.02. In addition, either SWT or PFM may terminate this agreement by 
giving the other written notice by certified mail of its intent to terminate at 
least 90 days before the annual anniversary of the beginning of this 
agreement. However, the party seeking to terminate must have good cause for 
termination under this section, must set forth its cause in writing to the other 
party, must cite this section of the agreement, and must allow the other party 
90 days to cure deficiencies before giving notice of termination. 

. 6. &era1 Provlsra 

6.01. The parties will construe this agreement under the laws of the 
State of Texas and will perform alltheir obligations in Hays County, Texas. 

6.02. This is the only agreement of the parties respecting this subject, 
and it supersedes any prior written or oral agreements between the parties 
regarding this subject. Neither party may assign its rights or obligations 
under this agreement without the prior written consent of the other. 
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6.03. The parties may not amend this.agreement except in writing, 
dated after the date of this agreement and signed by each party’s 
representative, including the authorized officer of the Board of Regents. 

6.04. Neither party is required to perform its obligations under this 
agreement if prevented from doing so by acts of God, restrictions by 
governmental authority, weather, or any other cause not reasonably within 
the control of the parties. 

6.05. This agreement binds, and inures to the benefit of, the parties 
and their respective legal representatives, successors, and assigns, where 
permitted by this agreement. 

6.06. If any of this agreement’s provisions is held to be illegal, invalid, 
or unenforceable, that holding will not affect any other provision of this 
agreement. The parties will construe the agreement as if the illegal, invalid, 
or unenforceable provision had never been contained in this ,agreement. 

Dated this 31st day of December, 1993. 

Professional Food-Service 
Management, Inc. 

I 

Seal (if incorporated) 

Examined, Approved, and Recommend 

Southwest Texas State University 

ATTEST: 

- Lamar G. Urbanovskv 
Chancellor, - 
The Texas State University System 

Chairman, Local Committee 

Thomas R Kowalski \ 
Chairman, Board of Regents 
The Texas State University System 
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C. Preliminarv soprovat? Or, final approval7 XX 

D. Date of q?verning board approval: 
I 

+usr 4., 1993 E. Is this a purcnase. lease or rental? ourcnaye! 

E. Acauisoion consistemwith existing or proposed campus plan? 1 F. Acquisition consistent with instllution’h / 
x.x Yes _ NO - role and scope? xxYes No 

G. Is the acquisition reported on the Master Plan 1 reporting form (MPl)? ,X Yes No-- - I 
-- 

II. PROJECT INFORMATlON 

A. Identify the location of the properry and describe the acquisition or lease/rental. NM the bDsl dslcnptian, but luch its,,,, 
.I ite IOCM,O~ rsl.1.d ,e s,mpu.. p,,s,l(,). 8 ,,,,, l ddr~rs. .nd ,,..,I ,,.eu.,, ,,.o 

Aquarena Springs, One Aquarena Springs Drive, San Marcos, Texas 
90.42 acres adjoining the SWT Campus, consisting of Spring Lake, the headwaters of the 
San Marcus River, a nine-hole golf course, a theme park that includes an underwater theatre 
two restaurants, a 24-room hotel, souvenir shop and a conference building. 

6. Justify the need for the acquisition and explain its proposed use. (&t~eh &stronal p8eII ,, eaedd.) 
Acquisition of the property will provide needed conference and workshop space, and would 
eneure preservation of the unique ecosystem at the springs, which is home to a variety of 
rare and endangered species of plant and animal life. The Edwards Aquifer Research and 
Data Center and our highly regarded aquatic biology and anthropology programs will benefit 
from the purchase to provide valuable hands-on experience :or our students. Over the next 

several years. the nature and character of the property will be shifteo from an entertain- 
mant focus to an educational focus. Le anticipate constructing a larger conference center 
on the property. interpretizle areas dealing with the environment, ecology and anthropology 

of the area would be added to more fully develop the area’s educational potential. 

C. Map attached indicating location of the propeny? xxYea -No 

0. List and describe the major costs involved, if any, such as: repair and rehabilitation. demolition, excavation, 
easement relocation, hazardous waste, asbestos abatement, handicap accessibility, etc. (Attach ddiliond p,saU I( ~ 
ll*SbdJ 

I 
Any such costs would be paid from funds generated by the property. 

I 

Total estimated cost: s -3- 

E. Are any improvements on the propany that would be added to the facilities inventory? -Yes -No 
Would the improvements require formula funding7 Yes 
Estimated annual cost for operation and maintenancfi 

,No 
” 

Total qross square feet of improvements to be added: -II- 
Total assignable square feet of improvements to be added: -O- 
Total educational and general square feet of improvements to be added: -O- 

F. Is this acquisition so urgent or important that vour institution is oreoared to exercise the rioht of eminent domain? 
Yes -No 

III. YNANCIAL INFORMATION 

1) Tuition revenue bonds.oer HB 2058 

I amount -’ 
. 
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. . ._ . _ 
Yes -No 

III. XINANCIAL INFORMATION 

XGenior member of the Society of Real Estate Appraiser (S.R.E.A. end S.R.A.). 
- Senior member of the American Society of Appraisers with the professional designation in Real Estate. 
_ Senior member or appraiser-counselor of the National Association of Indep+ndent Fee Appraisers 

I [designated I.F.A.S. or l.F.A.C.1 

IV. INStltUTlONAL CONTACT 

Name qdilliam A. Nance 1 Phonef512 ) 2L5-2244 
1 Title Vice Przeident for Finance and Sumor: Services 1 Date Submined crooer 1, 1 Y 3 

Attach additional pages ss needed to complete the application 
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